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Abstract: Allah Almighty has created human beings to lead his life in 

accordance with the Will of Allah Almighty. Islam being a religion of nature 

prescribes code of life for an individual as well as society. It intends to 

flourish a society of peace and for this purpose it has prescribed punishments 

for various wrongs committed by individuals. In most of the criminal cases 

imprisonment as punishment is awarded. Under the current judicial system 

an accused is kept behind the bars until proven guilty. Many legal jurists are 

doubtful about the legality of the imprisonment in Shariah. In this article we 

do explore the concept of imprisonment in Shariah and ascertain that 

whether the current Jail system serves the purpose well. 

Keyword: Jail System, Prison, Punishment, Shariah, hudood, Qisas, Diyat, 

Tazir. 

Introduction 
Allah Almighty has created humankind with utmost love and affection 

and has blessed it with wisdom to distinguish between right and wrong, good 

and evil, just and unjust. He has created human beings to lead their lives in 

accordance with the Will of Allah Almighty ordained through Prophets, so 

that the human kind could be successful in their material and eternal lives. The 

human being is naturally week and doltish, so time and again it went astray. 

Allah Almighty sent His Messengers and Prophets to educate the mankind, 

enable them to distinguish between right and wrong and to guide them towards 

the right path. The Almighty has ordained physical punishment upon the 

digression and crime of mankind, and spiritual reward for good deeds, so that 

they could be guided upon each and every aspect and step of their lives, 

through His Prophet as it has been stated in the Holy Quran: 
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He it is Who has sent to the gentiles a Messenger from among 

themselves, one who rehearses to them His verses, purifies their 

lives, and imparts to them the Book and the Wisdom although 

before that they were in utter error”. 

Islam is the religion of nature and therefore it has prescribed each and 

every minute detail of the life of a person. It has provided guidelines regarding 

the relationship of an individual with his creator, his mother, father, brother, 

friend and other human beings of a society. Problems do surface when the 

people of a community live together due to economic, social, political and 

religious differences. Offence and riots is the outcome when a person 

transgresses from his rights and undermines his obligations. Social 

classification and the economic disparity could also play role in the 

commission of an offence. Islam being a religion of nature has prescribed the 

code of life for an individual as well as society. However, society is more 

significant to it than an individual. It cares more for the public welfare than of 

an individual, so it allows even the individual interest to be sacrificed for the 

common interest and good of a society. In fact it intends to create and flourish 

a society of peace, prosperity and tolerance, free of all evils and crimes. An 

egalitarian and mutual respect based society for all, where people could 

contribute freely for the welfare of state and society rather than fearing for 

their lives and property and for this purpose it has prescribed punishments for 

various wrongs committed by an individual.  

The concept of sentence has been a moot point for many in the 

contemporary as well as classical era. For many the concept of punishment is 

not viable as it cuts an individual from the society and incapacitates him. 

However, for the others it is for the good of the society that a wrong doer 

should be alienated from the society and be putted behind the bar.  In 

contemporary age, the first and the foremost punishment awarded to a wrong -

doer is imprisonment and he is kept in jails for this purpose. In most of the 

criminal cases imprisonment as punishment is awarded, while in civil cases, as 

an alternative it is prescribed in codified law. Under the current judicial 

system an accused is kept behind the bars until proven guilty or otherwise. 

Many legal jurists have expressed their doubts about the legality of 

imprisonment in Shariah. It is also stated that Imam Ahmed Bin Hanbal is not 

convinced of the legality of the imprisonment as punishment in Shariah. As 

people do opined that the object of punishment is deterrence and reformation 

and the imprisonment is not serving the purpose and is therefore, not in 

accordance with the spirit of Islam.  

The object of punishment could be broadly classified into two 

categories. Firstly it has the effect of deterrence for another offender and the 

convict himself from repetition and secondly it would eventually reform him 

as he would not repeat the offence. The people who are not convinced of the 
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imprisonment as punishment, they are of the view that it is not serving the 

purpose as the convict becomes more hardened criminal in the prison and it 

does not reform him as all. Therefore it is significant in this context, that we 

do explore the concept of imprisonment in Shariah especially and ascertain 

specifically whether the current Jail system serves the purpose of punishment 

well and is adherent to the principles of Shariah? 

The Concept of Punishment and Imprisonment 

Definition of Punishment and Imprisonment 
Punishment has been defined as:- 

“Penalty imposed for an offence or severe handling.”
2
 It is also defined 

as “Any pain, penalty, suffering, or confinement inflicted upon a person by the 

authority of the law and the judgment and sentence of a court, for some crime 

or offense committed by him, or for his omission of a duty enjoined by law.”
3
 

In Arabic the term used to denote punishment is “عقى به” and its meaning has 

been described as “الجشاء بالشز”.
4
 The word punishment has also been used in the 

Holy Quran. It is stated:  ِعِقَاا َّ  َ
َ
  “My decree of chastisement came upon 

them.”
عِقَااِ  5

ۡ
ِ يُۡ  ال

َ
  ُ

للّٰهُ
”.Allah indeed is severe in punishment“ وَاا

6
 Hence the 

Arabic word “عقى به” essentially denotes the punishment given to a person after 

he commits an offence; hence the word “Punishment” also signifies the 

penalty for an act not approved by the society. Legally it could be defined as 

“Penalty inflicted on an offender after finding of the guilt.”
7
  

While on the other hand “Imprisonment” is somewhat the outcome of 

punishment. Imprisonment means confinement, restraint, constraint of a 

person either by force or by such other coercion as restrain him within limits 

against his will
8
. It could be defined as “Detention of a person´s movement 

and liberty under the custody of another. Restraint on liberty of movement and 

free choice, either in a jail or at any other place like a room, etc, amounts to 

imprisonment.”
9
 It means to curtail the liberty of a person and to compel him 

from joining the public places and from living in a society. The imprisonment 

does not necessarily require a particular place for its purpose and even a 

person could be confined in his own house. It is stated by Ibn Taymiyyah  ولا

10.يحجب ححطه بمكان معين  يجىس حطجه فى دار ه طه ب يث لً يمكً مً الخزوج
 However the word 

 the place of ,الم حظ is not alien to Arabic literature and it means السجً

confinement. Thus a particular or specified place where prisoners are kept for 

the purpose of confinement or to imprison them would be called a prison or 

jail. Caliph Umer رض ى الله عىه bought a house in four thousand dirham from 

Safwan Bin Ummayyah to establish a jail/prison. Caliph Ali رض ى الله عىه also 

established a prison.
11

 Allah Almighty has stated in Holy Quran  ًَ جۡ َ  مَعَهُ السِّ
َ
وَدَخ

خَيٰنِ 
َ
  “And with Joseph two

 
other slaves entered the prison”.

12
 Hence it denotes 

https://thelawdictionary.org/confinement/
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a special and specified place where the prisoners are confined so as to restrict 

his free movement. Sheikh al-Islam Ibn Taymiyyah has defined al-sijn as 

confinement of a person and restraining him from exercising his own control 

irrespective of his being (confined) in a house or a mosque or giving him in 

the custody of his opponent or in the custody of his (opponent‟s) agent.
13

 In 

legal Jurisprudence, Prison could be defined as “It is a place of detention, 

where the inmates are deprived of personal liberty and volition.”
14

 Thus it 

could be stated that imprisonment does not significantly imply a particular 

place but is meant to curtail the liberty and freedom of movement of person 

and any place could serve the purpose but historically some special places 

were designated for the purpose.  

Kinds of Punishment 
There are three basic kinds of Punishment provided in Shariah: 

I. Hudud 

II. Qisas and Diyat  

III. Tazir 

Hudud 
A punishment fixed in the Quran and hadith for crimes considered to 

be against the rights of God.
15

 

Qisas and Diyat 

Qisas means retribution. Prescribed in Islamic law for murder, 

voluntary manslaughter, involuntary killing, intentional physical injury, and 

unintentional physical injury. In cases of intentional killing and physical 

injury, the family or victim may waive retribution and exact monetary 

compensation. In other cases, only monetary compensation can be exacted. 

The perpetrator's clan is responsible for payment of compensation, which is 

divided by the victim's clan.. While Diyat is amount/benefit which is given to 

the Wali of deceased.
16

 

Tazir 
Tazir is punishment for crime not measuring up to the strict 

requirements of hadd punishments, although they are of the same nature, or 

those for which specific punishments have not been fixed by the Quran. 

Punishments range from the death penalty for espionage and heresy to 

flagellation, imprisonment, local banishment, and a variety of fines. 

Determination of punishment is left to the judge or chief executive, who can 

vary the punishment according to a number of criteria including who has 

inflicted the crime and upon whom.
17

 

Scope and Significance of Imprisonment as Punishment 
The primary duty of the Judiciary in accordance with Islam is to watch 

and safeguard the rights of Allah and the rights of mankind, to punish the 

wrongdoer and to ensure the protection of person and property and the rights 
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ancillary thereto and therewith. This is only possible with equity and justice, 

therefore Islam has laid great emphasis upon the provision of justice in judicial 

system. No state and society could survive without justice.  

The Holy Quran has called for individual as well as collective justice. 

Allah Almighty says in Holy Quran:    ِ َۡع
ۡ
مُىۡا بِال

ُ
ۡ ك

َ
نۡ ج

َ
اصِ ا مۡخُمۡ بَيۡنَ الىَّ

َ
ا حَك

َ
 and when“ وَاِ 

you judge between people, to judge with justice.”
18

 It also says:  
للّٰهُ
قُىا اا ىۡا هُىَ   وَاجَّ

ُ
اِعِۡ ل

قۡىٰي  زَاُ لِلخَّ
ۡ
 
َ
.”Act justly, that is nearer to God-fearing“ ا

19
 Thus Allah Almighty 

has commanded all his creation to act justly, fairly and equitably with each 

other and has forbidden from transgression and cruelty. Allah Almighty says 

in Holy Quran:  ٰقُزۡث
ۡ
ًـئِ ِ ي ال

ٓ
حۡطَانِ وَاِيۡخَا ِ

ۡ
عَۡ ِ  وَالۡ

ۡ
مُزُ بِال

ۡ
َ يَا

للّٰهُ
 ,Surely Allah enjoins justice“ اِنَّ اا

kindness and the doing of good to kith and kin”
20

. Thus Allah commanded the 

mankind to lead fair and equitable life because the system of this universe 

could not survive with justice and fairness.  َيۡزَان ِ
ۡ
كِخٰبَ وَالم

ۡ
ىَا مَعَهُمُ ال

ۡ
شَل
ۡ
ه
َ
ذِ وَا

ٰ
ي جَيِّ
ۡ
ىَا بِال

َ
ىَا رُضُل

ۡ
رۡضَل

َ
ـقَۡ  ا

َ
ل

اصِ  مَىَاِ ُ  لِلىَّ ِ يۡ سٌ وَّ
َ
صسٌ  

ۡ
خَـِ يَۡ  ِ يۡهِ بَا

ۡ
ىَا ال

ۡ
شَل
ۡ
ه
َ
 وَا
 
قِطِۡ 

ۡ
اصُ بِال  Indeed We sent Our“ لِيَقُىَۡ  الىَّ

Messengers with Clear Signs, and sent down with them the Book and the 

Balance that people may uphold justice. And We sent down iron, wherein 

there is awesome power and many benefits for people”
21

. Thus Allah 

Almighty has clearly indicated that He has sent his Messengers with clear 

signs and books to the people so as to teach them, how to live justly and fairly 

and to establish a society based on justice. Therefore it is important that 

objective of Justice, fairness and equity must be upheld in the system of 

punishment.  

The punishments are prescribed because there are offences against the 

person, property, intellect and borrowing etc. Allah Almighty has prescribed 

punishments to maintain justice in the society for the welfare of mankind and 

to maintain the equilibrium of the society. If an act or a particular action is 

simply forbidden, it could not be guaranteed that people would refrain from 

doing that act. In fact the very essence of the forbidden act would be defeated 

if no punishment or reward is likely to follow. Observance and adherence is 

only possible when some punishment upon the non compliance would ensue. 

People usually refrain from committing a crime due to the fear of punishment 

and humiliation. Thus the peace and tranquility is maintained and the very 

fabric of society stays intact.   

Punishment has been given legality keeping in view the public good 

and public interest as these by themselves are not useful or beneficial for 

mankind, rather than are harmful. Islam has prescribed punishments to attain 

the common good of the society and to protect society. It is possible that there 

might have been some benefit even in an offence for an individual but those 

are made offences because their results would cause anarchy and disorder. For 

instance theft, Adultery, drinking, gambling and nonpayment of zakat seems 

to have some benefits for the individual but is prohibited in Shariah because 
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they would destroy society. There are very limited acts in which there could be 

real benefit or loss. Naturally a human being is attracted towards those acts in 

which he has benefit; therefore the Islamic Shariah has provided the element 

of deterrence and reformation so as to cure the human nature. If someone 

intends to commit an offence he in apprehension of likely punishment would 

not commit in his own benefit. 

Justice Tanzil Ur Rehman states that the base of Islamic punishments 

is Qisas, hence if a person commits homicide he would be deprived of his life, 

and if someone hurts the eye of another, he would endure similar hurt, thus 

who harms others he himself would be harmed in similar way. These are the 

principles concerning the offence committed against an individual, however 

the offence is against the society in such cases quantity of offence could not be 

quantified but the gravity and the impact of the offence is adjudged while 

determining the punishment.
22

 

If the crimes and their punishments as prescribed in Shariah are 

analysed, it is revealed that there is great balance and relativity in a crime and 

its punishment. Punishment has been determined in accordance with the nature 

of an offence. If the offence is physical then the punishment is physical e.g. 

life for life and if it relates to ecstasy and enjoyment then the punishment is 

against the ecstasy and enjoyment e.g. lashes on drinking, so as to inflict the 

pain and misery in equation with the enjoyment and ecstasy of drinking. A 

thief uses his hand for theft and a robber uses his hands and feet for robbery, 

therefore the punishment of imputation has been prescribed.  

The primary objective of Shariah is to reform the society and the mankind. 

Whatever the commands of Shariah are, they all are but for the welfare, well 

being and good of an individual and society. The jurists have chalked out 

following five basic rights from the Holy Quran and Sunnah which serve as 

the foundation stone for the survival of the mankind: 

1- Protection of Din (Religion  2- Protection of  Self 

3- Protection of Property   4- Protection of race 

5- Protection of mind (thinking)
23

 

All the directions of Shariah revolve around these five main rights and the 

punishments plays pivotal role in their preservation. In early age, people used 

to seek revenge and retribution themselves and heinous methods and 

techniques were employed for this purpose. However in the modern time the 

responsibility lies with the state to punish the wrong doer. The punishment is 

inflicted so that the offender may not repeat the offence and others may not 

commit it. Legal jurists have prescribed following five objective of 

punishment: 

1- Deterrence    2- Prevention 

2- Reformation    4- Retribution
24

  

Following objectives could be achieved with the infliction of punishment: 
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1- The convict may not be able to repeat an offence and it is necessary for 

this purpose that he is given corporeal punishment. 

2- The offender could be reformed and the punishment might change his 

criminal mentality. 

3- Relief for the aggrieved or else he would himself try to seek retribution 

and may commit an offence. 

4- The moral values of the society could be upheld.
25

 

The objectives of punishment as prescribed by the legal jurists are the 

same as prescribed for the Tazir punishments by the religious scholars. The 

punishment of imprisonment is actually a kind of tazir punishment. It is stated 

that 26الخعشيز    يكىن بالخحظ
. 

Historical Background of Imprisonment as Punishment 

Imprisonment as Punishment in Judaism 
The imprisonment as punishment was prevalent in Judaism and was a 

significant form of punishment. The Old Testament reveals that even the 

prophets were imprisoned. As Prophet Yousaf 'alayhi salaam was imprisoned: 

Joseph‟s master took him and put him in prison, the place where the king‟s 

prisoners were confined. But while Joseph was there in the prison,
 
the LORD 

was with him; he showed him kindness and granted him favor in the eyes of 

the prison warden.
 
So the warden put Joseph in charge of all those held in the 

prison, and he was made responsible for all that was done there.
 
The warden 

paid no attention to anything under Joseph‟s care, because the LORD was with 

Joseph and gave him success in whatever he did.
27

 The Holy Quran has 

recorded the word of Prophet Yusuf as 

  ًَ  مِّ
ًۡ كُ
َ
ًَّ وَا يۡهِ

َ
صۡبُ اِل

َ
ًَّ ا يَۡ هُ

َ
ىۡ ك  عَنِّ

ۡ
صۡزِف

َ
 ج
َّ
يۡهِ  وَاِلۡ

َ
 اِل
ۡۤ
نِىۡ
َ
ا يَۡ عُىۡه ىَّ مِمَّ

َ
حَبمُّ اِل

َ
ًُ ا جۡ اَ  رَاِّ السِّ

َ
 

جٰهِلِيۡنَ 
ۡ
 . ال

 “Joseph said: "My Lord! I prefer imprisonment to what they ask 

me to do. And if You do not avert from me the guile of these 

women, I will succumb to their attraction and lapse into 

ignorance”
28

 

 It is also mentioned in the Holy Quran :- 

ى حِيۡنلٍ 
ههٗ حَ للّٰهُ َ سۡجُىُـىَّ

َ
يٰذِ ل

ٰ ۡ
وُا الۡ

َ
 ةَعِۡ  مَا رَا

 ًۡ
هُمۡ مِّ

َ
مَّ بََ ا ل

ُ
 . ز

“Then it occurred to them to cast Joseph into prison for a 

while even though they had seen clear signs”.  

So it is clarified that not only some form of prison do existed at that 

time but the imprisonment as punishment was also awarded. 

During the reign of Prophet Yaqoob alayhi salaam imprisonment as 

punishment was provided and one of the duties of Prophet Yaqoob alayhi 

salaam were to release the prisoners. It is written in Bible: “to open eyes that 

are blind, to free captives from prison and to release from the dungeon those 

who sit in darkness”
29

. Peak has written in the commentary of Bible: “The 
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Diaspora Jews could only inflict flogging, scourging and imprisonment”.
30

 

The convict of a murder who could not be given death penalty due to any 

reason was imprisoned at such place where he could die easily. Cecil Roth has 

written that “Thus if murder (but no other offense) was established by eye-

witnesses but technical reasons prevented the imposition of the death penalty, 

the murderer was subjected to a form of imprisonment calculated to hasten 

death. Repeated wilful transgression of a commandment for which a man has 

already been punished with same form of flogged twice was imprisonment”.
31

 

The Israelites remained imprisoned in the captivity of Babylon as well as is 

indicated from the Holy Quran: 

ا  ِ يۡرا
َ
رَ ه
َ
ث
ۡ
ك
َ
مۡ ا

ُ
ىٰك
ۡ
تَىِيۡنَ وَحَعَل مۡىَا لٍ وَّ

َ
مۡ بِا

ُ
مَۡ دۡهٰـك

َ
يۡهِمۡ وَا

َ
 عَل

َ
ة زَّ
َ
ك
ۡ
مُ ال

ُ
ـك
َ
ا ل
َ
مَّ رَدَدۡه

ُ
 .  ز

“Then We granted you an upper hand against them, and 

strengthened you with wealth and children, and multiplied your 

numbers.”
32

 

Imprisonment as Punishment in Christianity 
The imprisonment as punishment could be traced from the history of 

Christianity. Even Prophet Essa alayhi salaam was imprisoned. His 

companion Yahuda Sakruti led him into prison. The Shariah of Prophet Essa 

alayhi salaam maintained the punishments of Prophet Mussa alayhi salaam 

and imprisonment was one them. He himself stated that I have not came to 

negate the prophets or the Holy Books but I was destined to complete them.
33

 

Roman law and the Imprisonment 
Under the Roman law a person was imprisoned until the nonpayment 

of fine or till the execution of his punishment but it was not for the purpose of 

punishment and neither was permanent.
34

 Although to deprive a person from 

his liberty is itself a punishment, as it is in Britannica Encyclopedia that: 

“After 2000 years we are coming back to old Roman definition of prison. 

Prison will be primarily for safe custody and there will be no penal infliction, 

after all it is only and beyond deprivation of liberty which is great 

punishment.”
35

 

Imprisonment as Punishment during the Reign of Holy Prophet  صلى

الله عليه وضلم

There is difference of opinion amongst the jurists, that whether 

anybody was imprisoned during the period of Holy Prophet صلى الله عليه وضلم or 

not? Some jurists states that at that time there was no prison and nobody was 

imprisoned. Imam Hazim states:    ً36ماكان لزضى  صلى الله عليه وضلم سج
. While some 

argue that Holy Prophet صلى الله عليه وضلم confined a person upon some charges 

against him: 37عً بهش بً حكيم عً ابيه عً ح ه اهالىبي ححظ رحلا فى تهمخه
. It is stated by 

Hammas Bin Habib that he brought his debtor to the Holy Prophet  صلى الله عليه
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 said to imprison him and then said do you صلى الله عليه وضلم the Holy Prophet ,وضلم

want to imprison your brother what would you achieve from making him 

prisoner. (Free him).   اج ذ الىبى صلى الله عليه وضلم ةغزيم لى  قا  لى الشمه، زم  ا  يا اخا بني جميم ماجزي

38? ان ج ع  باضيرك
 Ibn Umer said that Holy Prophet صلى الله عليه وضلم said that when 

one person caught hold of victim so as to murder him, the murderer would be 

murdered and the apprehender would be imprisoned:  ،ا ا امطك الزح  الزح  و خله الۡخز

39يقخ  الذي  خله ويجظ الذي امطك
.  It is a fact that prison was in existence at the time 

of Holy Prophet صلى الله عليه وضلم. However it does not mean that someone was 

necessarily been imprisoned by the Holy Prophet  مصلى الله عليه وض  Himself rather 

the Holy Prophet صلى الله عليه وضلم, kept the accused in custody pending the 

decision or trial. However, the notion that Holy Prophet صلى الله عليه وضلم never 

sentenced any one in prison is not true as the Holy Prophet صلى الله عليه وضلم 

sentenced the abettor of a murder. Further that the wilful defaulter of a debt 

was also sentenced to imprisonment. 

Imprisonment during the Reign of First Caliph of Islam 
The imprisonment as punishment was awarded during the reign of 

Caliph Abu Bakkar رض ى الله عىه in different kinds of crimes. Hazrat Adullah Bin 

Umer رض ى الله عىه has reported that Hazrat Abu Bakkar رض ى الله عىه and Umer  رض ى

 does not use to kill a person in retribution, of murdering his slave but الله عىه

they used to inflict hundred lashes and imprisonment of one year and used to 

stop the scholarship given to him being a Muslim for one year if he had 

committed intentional murder.  كان ابىتكز و عمز لً يقخلان الزح  ةعج ه :عً عج  الله بً عمزو  ا

ًكاها يضزتاهه مختويسجىاهه ضيخه وج زماهه ضهمه م  المطلمين ضىت ا ا  خله عم ا .
40

 The defaulter of a 

debt was used to be imprisoned by Caliph Abu Bakkar رض ى الله عىه and the 

defaulter was asked to swear as to his insolvency and if some property owned 

by the defaulter was discovered then from that debt was repaid and he was set 

free.
41

 Safya Bint Abi Obaid states, that a person committed zina with a 

mistress and she became pregnant. The culprit being unmarried admitted the 

offence. Hazrat Abu Bakkar رض ى الله عىه sentenced him to undergo through 

hundred lashes and banished him.
42

  

Imprisonment during the Reign of Second Caliph of Islam 
During the reign of the Holy Prophet صلى الله عليه وضلم and during the period of 

Caliph Abu Bakkar رض ى الله عىه, there was no specified or established prison. 

Hazrat Umer رض ى الله عىه bought a house in Mecca and turned that house into 

prison. Nafy Bin Abdul Hars bought a house from Safwan Bin Ummya upon 

the condition that if Umer رض ى الله عىه agrees then it would be sale and if he does 
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not then he would be paid four thousand dirhams. Another prison of Ibn 

Zubair could also be traced which was situated in Mecca.  ا تري ها   بً عج الخزر

داراللسجً بمكت مً ص ىان بً اميت على ان عمز ان رض ى  الجي  وان لم يزض عمز  لص ىان ارثعمائت وسجً ابً 

43ستيربمكت
. Hayata poet was also imprisoned by the second Caliph due to 

defamation. 
44

 It is also stated that Muan Bin Zaiyda was imprisoned and 

lashed upon counterfeiting the stamp of Bait ul Mall.  ان معً بً سائ ة عم  خاجما على 

45هقش خاجم ب ذ الما ، زم حاء به صاحب ب ذ الما ،  اخذ مىه مالً،  جلغ عمز  ضز به مائت وحطجه
. Abdullah 

Bin Amir has reported that a person who used to commit perjury was brought, 

the caliph let him stand all the day and night amongst the people and would 

told them that he is the one who use to give false testimony so that they could 

know him and then was eventually imprisoned.  عً عج الله بً عامز  ا  اح  عمز ةشاه  سور 

46 ى  ت للىاص يىما الى اللي  يقى  هذا  لان يشه  بشور  اعز  ىه زم ححطه
. The second Caliph used 

to imprison thief if he has committed theft for third time. Abdur Rehman Bin 

Aaiz Al Zadi reports about Hazrat Umer رض ى الله عىه that a person called Sadoom 

was brought upon the charges of theft, his hand was amputated upon proof, he 

was brought again and this time his foot was amputated and when he was 

brought for the third time Hazrat Umer رض ى الله عىه intended to amputate his 

second hand but then Caliph Ali  عنه اللهرضى  advised him to sentence him of 

imprisonment.  عً عج الزحمان بً عائذ الۡ دي عً عمز اهه اح  بزح     ضزق، يقا  له ض و ،  قطعه زم

47اح  به الثاهيت  قطعه زم اح  به الثالثت، اراد ان يقطعه،  قا  له على لً ج ع ، اهما عليه ي ورح  ولكً احطجه .  If 

the legal heirs of a deceased do forgive the murderer in the opinion of Caliph 

Umer رض ى الله عىه he could be imprisoned. Ibn Rushd says:    واخخل ىا فى القاج  عم ا يع

عىه ه  يجق  للطلطان  يه ح  ا  لً قا  مالك والليث اهه يجل  مائت ويسجً ضىت وته  ا  اه  الم يىه وروي  لك 

48عً عمز
. There is difference of opinion amongst the jurists regarding the 

awarding of punishment by the ruler to a person who has been forgiven for 

committing qatl-i-amad. Imam Malik and Laith are of the opinion that such 

person should be inflicted with hundred lashes and be kept in prison for a 

period of one year. 

Imprisonment during the Reign of Third Caliph of Islam 
Imprisonment as punishment was inflicted during the period of Caliph Othman 

 as well. He confined a person who intended for Hajj and Umrah رض ى الله عىه

jointly.  49على بالمه   ضز به وحلقه: عً عج العشيش عً ابيه ان عثمان بً ع ان ضم  رحلا يه  ةعمزةوحج  قا
. 

Imprisonment during the Reign of Fourth Caliph of Islam 
The fourth caliph of Islam Caliph Ali رض ى الله عىه used to imprison that servant, 

who would have killed someone following the command of his master:  عً خلاص

ا ا امزا الزح  عج ه ان يقخ  رحلا  قخله  هى كطي ه وضىطه، اما الطي   يقخ ، واما : ان على بً اث  طالب  ا 

50العج    طخىدع فى السجً
. Khalas reports that Ali Bin Abi Talib said that when 
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someone orders his slave to kill somebody, and he do so, then the slave has 

acted like a sword or rod. Master would be killed in retribution and the slave 

would be imprisoned. Caliph Ali رض ى الله عىه used to sentence the defaulter of 

debt in prison but this was intended only to know about his capacity to repay. 

ححظ الزح  فى السجً ةع  ما يعزف ما عليه مً ال  يً :  ا  على بً اث  طالب: عً محمد بً على بً الخطين  ا 

51ظلم
. Muhammad Bin Ali Hussain reports that Ali  عنه اللهرضى  said that it 

would be unjust to imprison a person after you know how much he is indebted 

and has no means to pay back. Hazrat Ali رض ى الله عىه use to imprison a person in 

case of Illa after the expiry of four months, so that he may recourse (رحىع) or 

divorce.  52ا ا مضذ الۡرثعت،  اهه ي حظ ح ى ي ئ او يطل : عً مجاه  عً على  ا
.  Shabi reports 

that Ali رض ى الله عىه about a person who killed someone in such a way that the 

other was holding him said: - that murderer would be killed in retribution and 

the one who gripped/held the victim would be imprisoned till his death.  ًع

53يقخ  القاج  وي حظ الۡخز فى السجً ح ى يمىث: الشعبى عً على فى رح   خ  رحلا وحطجه آخز، ا 
. Ali  رض ى

 .used to imprison the thief if he had committed theft for the third time الله عىه

Shabi reports that Ali رض ى الله عىه does not use to amputate after one hand and 

one leg, and if the person commits theft thrice, he used to imprison him and 

would state I would be ashamed of Allah if do not leave his one hand from 

which he could eat and clean himself.  كان على لً يقط  الۡ الي والزح  وان ضزق : عً الشعبى  ا

يا ك  بها ويطدىجى: يع   لك سجً وهك  وكان يق 
ا
54او  لً ضخحي الله الۡ ادع ي ا

. 

Historical events lead to the conclusion that there was no specified place for 

prison during the regime of first caliph of Islam; however the second Caliph 

Umer (R.A) for the first time established and regulated a prison.  In fact prior 

to the regime of second Caliph there was no need for special place to be used 

as prison because the state was small and the crimes were too less and if 

someone needed to be imprisoned it was done in some house. During the reign 

of Umer رض ى الله عىه, the state expanded enormously and hence the crimes do as 

well and thus a regulated prison was the need of the hour. It is also an 

established truth that the pious caliph during their periods used the 

imprisonment as punishment. 

Imprisonment as Punishment during the Umayyad and Abbasid 

Regimes 
Imprisonment as punishment though extended during the caliphate period but 

it gained popularity and momentum during the Umayyad period. Prisons were 

built during Umayyad period in the areas and states conquered by Muslims, 

they benefited from the palaces, forts and prisons built by their former rulers. 

It is found that the prison of Akasra remained functional until the rule of 

Muawiya Bin Abi Sufyan.
55

 During the Umayyad dynastic rule, imprisonment 
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was used to curb the exponents of state or for those who would disobey order 

or command. The ruler of Kharasan Nasar Bin Yassar at the behest of Yousuf 

Bin Umer got arrested and imprisoned Yahya Bin Zaid Bin Ali in the prison of 

Maro.
56

Hajaj Bin Yusuf built many prisons and assigned them different names 

like سجً ال يماص and even some forts were also named jails like fort of  57.ابزس
 The 

famous Qazi Sharih of Kofa used to say that his authority is to decide between 

two people and if one accepts the decision, very well and if not, he used to 

imprison them until the acceptance of verdict.
58

 Umer Bin Abdul Aziz ordered 

Yazid Bin Mohlib to be imprisoned upon the non submission of property in 

Bailt Ul Mall.
59

 Thus the imprisonment as punishment was used effectively as 

a tool during the Umayyad regime against the opponents, rebels and to curtail 

the mutiny. The proof of judicial custody prior to the infliction of major 

penalty could be traced as well. In a nutshell it could be safely assumed that 

the courts awarded imprisonment as punishment more than the previous 

regimes. 

The use of imprisonment as punishment further extended and expanded during 

the Abbasid period. Where ever a new city was built besides building palaces 

and other buildings, prisons were also built, for example when Hashmiya, 

Baghdad, and Samra were built prisons were also built.
60

 Two types of 

prison´s were built in Arab, one built upon the ground and the other 

underground. On ground prison´s include of Yamama, Najran and Mecca 

while the one built underground or in the shape of well were that of built by 

Haja Bin Yusuf called سجً ال يماص.
61

 

The Legitimacy of Imprisonment as Punishment in Shariah 

Imprisonment as Punishment in the light of Holy Quran 
In accordance with the teaching of Holy Quran, imprisonment as punishment 

is valid and legal. The foregoing statement has been supported with many 

verses of the Holy Quran. The jurists have adduced the analogy of the 

imprisonment as punishment from the Ayah: هُِ وۡا 
ۡ
ش
َ
اضۡد

َ
مۡ  

ُ
ئِك
ٓ
طَا ِ

ّ
ًۡ و  مِ

َ
ت
َ
َ احِش

ۡ
جِيۡنَ ال

ۡ
ِ ىۡ يَا

للّٰهُ
 وَال

 
ا
ًَّ ضَحِيۡلا هُ

َ
ُ ل
للّٰهُ
وۡ يَجۡعََ  اا

َ
ىۡثُ ا

َ ۡ
ًَّ الم  هُ

للّٰهُ
ى يَخَىَ  جُيُىۡثِ حَ للّٰهُ

ۡ
ًَّ فِى ال ىۡهُ

ُ
مۡطِك

َ
ا
َ
هُِ وۡا  

َ
اِنۡ  

َ
مۡ    

ُ
ىۡك  مِّ

ا
رۡثَعَت

َ
ًَّ ا يۡهِ

َ
 As for those“  عَل

of your women who are guilty of immoral conduct, call upon four from 

amongst you to bear witness against them. And if four men do bear witness, 

confine those women to their houses until either death takes them away or 

Allah opens some way for them”
62

. Ibn Abass رض ى الله عىه reported that:   اهه كان ح

ـالشاهيين ب ء وأهه وسخ بالجل والزحم  . This was the punishment for married and unmarried 

adulterer and was repealed with the provision of the alternate punishment of 

lashes and Rajam. Abu Bakar Jisas states that  ِجُيُىۡث
ۡ
ًَّ فِى ال ىۡهُ

ُ
مۡطِك

َ
ا
َ
  was repealed 

with the Hadith quoted by Ibadat Bin Al samaat:  خ وا عنى    حع  الله لهً ضحيلا الجكز

63بالجكز حل  ماة و حغزيب عا  والث ب بالث ب الجل  والزحم
 and then this Hadd stood repealed 
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with this ayah: 
64 َ ةلٍ 

ۡ
 حَل

َ
ت
َ
نۡهُمَا مِائ  َّ وَاحِ لٍ مِّ

ُ
احۡلُِ وۡا ك

َ
اوِۡ     وَالشَّ

ُ
اهِيَت لشَّ

َ
 Ibn Ul Arbi is not  .ا

convinced that this ayah stands repealed and claims of the consensus (ijma) of 

ummah on this.  ًاحمعذ الۡمت على أن هذه الۡيت ل طذ ميطىخت لأن وسخ أهما يكىن فى القىلين المخعار ين م

65ك  وحه الذيً لًيمكً الجم  بينهما بها 
. There could be similarity and consonance in 

Ayah and Hadith as the command in Ayah is interim order, and later on it was 

final with the ayah of Surah An-Nur, hence it could not be considered to be 

repealed. In fact the opinion regarding the repeal of this Ayah indicates the 

difference of opinion regarding the number of repeal ayah amongst the jurists. 

It could be stated that though the punishment regarding the adulterer is clear 

but the legality of the imprisonment as punishment could be adduced from the 

ayah of Surah An-Nisa. Ibn Al Arbi proves the legality of the imprisonment as 

punishment from this ayah and says:  هذا الۡمطاك والخحظ فى الجيىث كان فى ص ر الۡضلا   ج  ان

66يكثر الجىاة،  لما كثروااخش ى  ى هم اجخذلهم سجً
, this confinement or imprisonment in 

homes was during the initial days of Islam, and when the crime increased, jail 

was established. Imam Jallal ud Din Sayoti has quoted Saeed Bin Jubair  رض ى الله

جُيُىۡثِ  that the meaning of عىه
ۡ
ًَّ فِى ال ىۡهُ

ُ
مۡطِك

َ
ا
َ
  is  اححطى هً فى السجىن (prison them in 

prisons) and has further stated that during the early days of Islam if four 

honest Muslims testifies the adultery of a women, then she was imprisoned in 

a prison. ً67وكان هذا فى او  الۡضلا  كاهذ المزأة ا ا  ه  عليها ارثعخه مً المطلمين ع و  بالشها ححطذ فى السج
. 

Besides from َ  ا
َّ
قَط

ُ
وۡ ج
َ
ا ا
ۡۤ
جُىۡ
َّ
وۡ يُصَل

َ
ا ا
ۡۤ
ىۡ
ُ
ل قَخَّ نۡ يمُّ

َ
ا ا طَادا

َ
رۡضِ  

َ ۡ
ههٗ وَيَطۡعَىۡنَ فِى الۡ

َ
َ وَرَضُىۡل

للّٰهُ
ًَ يَُ ارِتُىۡنَ اا ذِيۡ

َّ
ا ال

ُ
ؤ
ٓ
مَا حَشٰ هَّ ِِ

رۡضِ  
َ ۡ
ًَ الۡ وۡ يُىَۡ ىۡا مِ

َ
فلٍ ا

َ
ًۡ خِلا هُمۡ مِّ

ُ
رۡحُل

َ
يِۡ يۡهِمۡ وَا

َ
 Those who wage war against Allah and His“ .ا

Messenger, and go about the earth spreading mischief -indeed their 

recompense is that they either be done to death, or be crucified, or have their 

hands and feet cut off from the opposite sides or be banished from the land”
68

, 

the analogy regarding the imprisonment could be drawn. Imam Kasani has 

quoted Ibrahim Al Nakhei in respect of  ِرۡض
َ ۡ
ًَ الۡ وۡ يُىَۡ ىۡا مِ

َ
اهه ي حظ ح ى ي  ر جىتخه   :as ا

و يه ه   عً وحه الۡرض م   يا  الخياة الۡعً المى   الذي ححظ  يه ومث  هذا فى عزف الىاص يطمى ه يا عً وحه 

ـالۡرض وخزوحا عً ال هيا
69

, means that he may be imprisoned so that he may repent. 

With doing so he is banished from the world except the place where he is 

imprisoned and he lives as well. Such an act would be the banishment from 

the land and an exit from the world. Imam Qartabi has written in tafseer of  يُىَۡ ىۡا

رۡضِ 
َ ۡ
ًَ الۡ ه يهم سجنهم  يى   مً ضعت ال هيا الى  يقها  صار كأهه ا ا سجً  ق  ه   مً : و ا  مالك الكى يىن  :مِ

70الۡرض الۡمً مى   اضخقزاره
. Imam Malik and Kufis are of the view that their 

“Banishment” is their imprisonment and with this they are pushed from the 

wideness of this world to a small jail, in prison they are like as if they are 

banished from the world except the place where they live now. (Prison).  

When the enemy threatens muslims but does not resort to killing or looting 

then in accordance with Imam Shafi, the Imam would imprison them under 
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Tazir because “Banishment from land” means imprisonment.
71

 Maqhool has 

reported that Umer رض ى الله عىه first imprisoned and said:
72

اححطه ح ى اعلم مىه الخىتت ولً  

ـ اه يخه مً بل  الى بل   يى  يهم , I would imprison him until he repents and would not 

exile him to another city as he would continue to trouble others. 

From the above discussion it is evident that most of the jurists do agree 

regarding the legality of imprisonment from the above mentioned verses of 

Holy Quran. Besides from the verse:  ِ
للّٰهُ
ًِ بِاا يُقۡطِمٰ

َ
ىةِ  

ٰ
ل  ةَعِۡ  الصَّ

 ًۡ ۡ حِطُىَۡ هُمَا مِ
َ
73ج
 “Then if 

any doubt occurs you shall detain both of them (in the mosque) after the 

Prayer, and they shall swear by Allah” the legality of the imprisonment as 

punishment could be adduced. From وۡهُمۡ وَاحۡصُزُوۡهُم
ُ
ذ
ُ
74وَخ

ۡ  “seize them, and besiege 

them” the concept of imprisonment do reflect. Tibri says:  وخذوهم يقى  واضزوهم

75واحصزوهم يقى  مىعىهم مً الخصزف فى بلادالۡضلا  ودخى  مكت وۡهُمۡ  .
ُ
ذ
ُ
 means they be وَخ

imprisoned and وَاحۡصُزُوۡهُم denotes that they be stopped from controlling Islamic 

cities and restrained from entering Mecca. The verse  َاق
َ
ىَز
ۡ
وۡا ال  مُّ

ُ
ش
َ
ىۡخُمُىۡهُمۡ  

َ
خ
ۡ
ز
َ
 ا
ۡۤ
ا
َ
ى اِ 

76حَ للّٰهُٓ
 

“then bind your captives firmly” also denotes the concept of imprisonment as 

it is ordered that the captives should be bind firmly and the objective is that of 

a prison or jail. 

Thus from the above referred verses of Holy Quran proves that as punishment 

someone could be imprisoned so that the society and the other individual 

could not be harmed. 

Legality of Imprisonment as Punishment from the Ahadith of the 

Holy Prophet صلى الله عليه وضلم 

It is an admitted fact that during the period of Holy Prophet صلى الله عليه وضلم, no 

prison existed but it does not mean that the Holy Prophet صلى الله عليه وضلم did not 

sentence anyone to imprisonment. The Holy Prophet صلى الله عليه وضلم kept a 

person accused of murder in custody till the verdict. Behzim Bin Hakeem 

from his father and he from his father reports that:  ان الىبي صلى الله عليه وضلم ححظ رحلا

77فى تهمت
. The Holy Prophet صلى الله عليه وضلم also imprisoned the wilful defaulter of 

debt. Umer Bin Al Shareed has reported from his father that the Holy Prophet 

78لى الىاح  ي   عز ه وعقىتخه :said صلى الله عليه وضلم
. The legality of imprisoning a 

wilful defaulter of debt proves from another saying of the Holy Prophet  صلى الله

 which is reported by Hermas Bin Habib from his father and he has ,عليه وضلم

from his father:   اج ذ الىبى صلى الله عليه وضلم ةغزيم  قا  لى الشمه زم  ا  يااخا بنى جميم ما جزي  ان ج ع

79باضيرك
. In the foregoing saying of the Prophet صلى الله عليه وضلم, defaulter has no 

means to payback; therefore the Prophet صلى الله عليه وضلم said what would you 

achieve from imprisoning him? It is proved from the Ahadith of the Holy 
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Prophet صلى الله عليه وضلم that imprisonment as punishment could be inflicted. The 

person who deliberately killed his slave was lashed hundred times and was 

banished for one year. Umer Bin Shoaib from his father and he from his father 

reports that the Holy Prophet صلى الله عليه وضلم said:   خ  رح  عج ه عم ا مخعم ا  جل ه رضى 

80الله صلى الله عليه وضلم مائت وه اه ضىت
. The Holy Prophet صلى الله عليه وضلم also awarded 

imprisonment as punishment to the abettor of a murder. Ismail Bin Umayya 

has reported that the Holy Prophet صلى الله عليه وضلم said: ـا خلىا القاج  واصبروا الصابز , 

kill the murderer and apprehend the abettor, while Abu Obaid said:  ىله اصبروا 

81الصابز يعنى اححطىا الذي ححطه
, imprison the abettor. Ibn Umer has reported that the 

Holy Prophet صلى الله عليه وضلم said:  ا ا مطك الزح  الزح  و خله الأخز، يقخ  الذي  خله وي حظ الذي

82امطك
, when someone holds another as to abet in murdering him, the murderer 

will be killed and the abettor be imprisoned. The above quoted sayings of the 

Holy Prophet صلى الله عليه وضلم leads us to the legality of the imprisonment as 

punishment. If someone could be kept in detention pending the decision, and if 

a person could be imprisoned due to the non fulfillment of his obligation then 

the imprisonment as punishment could be awarded. 

Logic of the Imprisonment as Punishment 
There are certain offences for which no corporeal punishment is feasible as 

neither the amputation is possible nor did the killing, in those offences the 

justice could only be done if the wrong doer is imprisoned e.g. the defaulter of 

a debt. The Holy Prophet صلى الله عليه وضلم did imprison the wilful defaulter of a 

debt but not the insolvent. The objectives of punishment of deterrence, 

prevention, reformation and retribution could also be achieved with the 

imprisonment. The convict could be reformed in prison because if he is killed 

or given the corporeal punishment the objective of retribution and deterrence 

could be achieved but not the reformation. The prison could be a place used as 

reformatory irrespective of the fact, whether such objective is achieved or not 

in the contemporary age.  

It is in the human nature to live a free life and it does not accept detention and 

when is detained, considers it a punishment. Therefore, it appeals to the mind 

that imprisonment is a punishment. Imprisonment as punishment remained 

everywhere across the globe in some form, and due to its persistence, 

rationality demands that it is legal form of punishment.  

There are many benefits of punishment. Those habitual offenders, who 

commits such offences upon which no qisas or hadd could be enforced, if set 

free they would repeat the offence and would thus disturb the peace and 

tranquility of the society, for such offenders there is only one punishment 

which is imprisonment. They would be alienated from the society until they 



 

 

 

 
 

 

Epistemology January 2020                                       Imprisonment as Punishment in Shariah: An Analysis  

34 

 

are repented and are able to lead a peaceful life in the society. Thus 

imprisonment as punishment could not proscribed as reasoned above. 

Prisons Under the modern Legislation and the Imprisonment as 

Punishment 
The Concept and the historical background of modern jail/prison system 

The modern jail system has its roots in the year 1166, when King 

Henry II ordered the construction of jails where the accused pending the trial 

were kept. Besides beggars, defaulter of debts and dons were also kept.  First 

real jails were established in the sixteen and seventeenth century. These were 

the work houses or the correction houses, which were established under the act 

of 1574.
83

 These were established upon the London model of “Bridge Well” 

and its purpose was to forcefully employee habitual beggars, unemployed, and 

looters.   

The present system of jails as we understand it today was not 

established until the end of eighteenth century, though various peculiar 

experiments were carried out. Protestants established a jail for women in 1593, 

in Amsterdam and its purpose was reformation through work and religious 

teachings. Similar kinds of experiments were carried out in Germany as well. 

In 1703, Clement XI constructed Saint Michael jail for young offender. In 

1778, Prison Act was passed, which formed the basis of current jail system of 

England. Labour, moral and religious education besides the solitary 

confinement was condition precedent of imprisonment.
84

 During the period of 

Charles II banishment was preferred due to certain reasons and those 

prisoners, whose sentence of death was reduced, were sent to American 

colonies to undergo their banishment. This arrangement continued until the 

cease of American colonies. Then the ships called Hulks came into existence 

followed by the prisons, where prisoners were kept in solitary confinement in 

the morning and evening till working or eating hours.
85

 England passed an Act 

in 1839 and prisons of solitary confinement were established. First jail was 

established in the year 1842 and the convicts of age bracket 18-35 were 

experimented. These were convicts sentenced to banishment. They were kept 

in absolute solitary confinement and even their faces were covered.
86

 In the 

year 1876 a jail for young adult offenders was established and the underlying 

principle was reformation of the convict.
87

 In 1908, The Prevention of Crime 

Act was passed with the objective of establishing the Borstal system and the 

preventive detention of habitual and dangerous convicts. Those convicts who 

were of sixteen to twenty one years of age were kept in Borstal Institutions of 

the court deems fit. The name was taken from Borstal village where it was for 

the first time experimented.
88

 

Modern Classification of Jails/Prisons 

Local Prisons 
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These were established through the act of 1878 and those convicts are 

kept in here who have to undergo through up to two years of imprisonment. 

Convict Settlements 
These were introduced through the penal servitude act 1853 in England. 

Preventive Detention Prisons 
These were established for the habitual offenders undergoing more than three 

years of imprisonment thorough the act of 1908. 

Criminal Inebriate and Lunatic Prisons 
These were established for the habitual drug addict‟s through the act of 1898 

and kept for long periods.  

Borstal and Reformatories Institutions 
Borstal institutions were established under the prevention of Crime act 1908 

for the convicts of age sixteen to twenty three. The reformatories were for the 

convicts of less than sixteen year of age. 

Classification of Prisons in Pakistan 

I. Central Prison 
In every division there is a central prison with more than one thousand 

convict‟s capacity. 

II. Special Prison 
Women jails, borstal institutions, and juvenile correctional institutions are 

called special prison. 

III. District Prisons 
There are three classes of prisons in district prisons. In first class there is 

capacity of more than five hundred convicts with more than five years 

imprisonment. In second class it has the capacity of more than three 

hundred convicts with three years imprisonment and class three it has 

capacity for less than one year sentence convicts of less than three 

hundred. 

IV. Sub Prison 
It is place called prison through the special orders of the provincial 

government for special convicts.
89

 

There is classification of prisoners in accordance with sex and age. The 

women are kept separate from the male prisoners in accordance with 

Pakistani law.
90

 In the opinion of jurists as well, there should be separate 

prison for male and female prisoners. Umer Bin Abdul Aziz ordered the 

chief of army for separate female prison.
91

 The young offenders are also 

kept separate from the adult prisoners. In accordance with the opinion of 

jurists the young offenders are kept in prison so that they may not repeat 

the offence and repent. Some of hanafi jurists are of the view that the 

young offender would not be segregated and will kept like any other male 

prisoner.
92

 While the jamhoor jurists are of the view that he would be kept 



 

 

 

 
 

 

Epistemology January 2020                                       Imprisonment as Punishment in Shariah: An Analysis  

36 

 

separate because he was not convicted but is kept for reformation and 

repentance.
93

 Similarly the classification of under trial and convicted 

prisoner is an approve form of segregation like the سجً القاض ى and  ًسج

 .The classification of civil and criminal prisoners is also approved .الطلطان

The jurists have distinguished between convicts in commercial and 

criminal matters. Hazrat Umer Bin Abdul Aziz wrote to the Governors: 
 In Pakistani prisons the .وا ا ححطذ  ىما فى ديً  لا ججم  بينهم وتين اه  ال عاراث فى ب ذ واح 94

prisoners are usually kept alike however the court could order the solitary 

confinement of prisoner. In Shariah though there is common prison but if 

Qazi feels he could segregate a prisoner from others.
95

 

Rules and the Regulations of Prisons in Pakistan 

Admission in Jail 
Whenever a person is ordered to be imprisoned by the court, he will be 

registered and his belonging are collected and is allotted cell number and is 

given necessary jail utensils.
96

 The jurists have made it obligatory upon the 

prison staff to register the name of prisoner, cause of sentence and the 

duration of imprisonment, so that he could be released on time after 

completion of his sentence.
97

 

The daily Routine of Prisoners 
The alarm is raised one hour before the sunrise. The prisoners are 

taken out of their barracks after counting half an hour before sunrise. The 

prisoners of rigorous imprisonment are taken into groups for work. The lunch 

is given at eleven o clock, in summer working hours are until four while in 

winter until three o clock. After counting in the evening, the prisoners are 

locked up again and receive dinners in their cells and barracks.
98

  

From Shariah point there need of betterment. The prisoner must be 

given time to offer prayer regularly and for this purpose to fajir prayer they 

may be unlocked with sufficient to offer prayer. For prayers in cells and 

barracks there should be proper arrangement. In daily schedule no time is 

fixed for the prayer, thus it is difficult for prisoners to offer prayer. The 

council of Islamic Ideology has recommended in its report that the prisoners 

should be given the facility to offer prayer together and should also be taught 

Holy Quran.
99

 

Sports and Recreational Activities 
The days when the prisoners are not taken for work they are allowed to 

play indoor games and could have discussion or stroll in the court yard if they 

wish. Besides they could play football, volley ball and Kabadi for an hour. 

With permission radio or television could be kept.
100

 

Meeting with Prisoners 
The prisoners and detainee are allowed to meet visitors in due course 

of time and the record of the visitors is also maintained.
101

 The common 
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prisoner could receive visitor once in a week at special place fixed for visitor 

inside the prison, while the condemned to death prisoner could see visitors in 

their cells.  

In Shariah a prisoner could see his relatives so that they could consult 

each other. However, long stay is not permissible because this would console 

the prisoner and that would defeat the objective of imprisonment.
102

 

Cleanliness of Prison 
All cells, barracks and thoroughfare shall be kept clean. In every 

courtyard there shall be separate toilet for day use. The fans and shutter shall 

be provided in accordance with weather.
103

 But these rules are never 

implemented. Where there is toilet it is without door and without cleanliness. 

No arrangement for bath or shower is in place, even no flush system existed 

until recently. The council of Islamic ideology had recommended in its report 

for the provision of medical, bath and toilet facilities with dignity.
104

 

Number of Prisoners 
Reasonable number of prisoner shall be kept in a barrack, so that every 

prisoner could have 31 square metre areas. The doctor shall inspect the 

barrack or cell and shall certify as to its fitness for keeping the prisoners. If 

the number of prisoner exceeds in one prison, they shall be shifted to another 

prison or shall be kept in temporary prisons and the Inspector General Prison 

shall be kept informed about the capacity and number of prisoners.
105

 The 

ground reality in whole Pakistan is worse and hardly any of the aforesaid 

rules are followed. In accordance with study of world prison brief there are 

88 prisons in Pakistan with official capacity of 46705 (2015), while there are 

84315 prisoners. (2016)
106

 

Education and Training 
The uneducated prisoners are given one hour daily for primary 

education. The religious education is compulsory as well. The prisoners who 

wish to get higher education, they are facilitated, and books could be 

borrowed from the prison library. District Magistrate could appoint honorary 

teachers, who could lecture once in week upon religious and moral 

values.
107

Juvenile prisoners of less than twenty one year of age could be sent 

to Borstal Institutions, where they shall given industrial training and 

education.
108

 Practically no step is taken for the training or the education of 

prisoners. The prison administration is only concerned to the maintenance of 

discipline. The lack of proper funding for the purpose is also a reason. The 

Council of Islamic Ideology has recommended that steps for the religious and 

moral education in prison should be taken so that the prisoners could be 

reformed and prove to be useful citizens after their release.
109

 

Diet of Prisoners 
Inspector General of Prison is responsible for the fixation of the diet of 

the prisoners, which is given to each prisoner in accordance with his 
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classification and he has got the power of changing the diet quantity in due 

course of time in accordance with jail rules. Every prisoner has right to 

receive his diet except that he arranges it from his own sources but if such 

arrangement would not entitle him for special diet except with the 

recommendation of medical officer.
110

 The jurists of Shariah have stated that 

it is the responsibility of the Government to provide for the diet and clothing 

of prisoners. Imam Yousuf while addressing Haroon Ur Rashid stated that the 

prisoners should not be paraded in chains so as someone would give them 

food and clothing in charity. The pious caliphs have provided for the needs of 

the prisoners. Hazrat Ali رض ى الله عىه did so in Iraq and Muawaiya رض ى الله عىه in 

Syria. 
111

 During the reign of Umer Bin Abdul Aziz the prisoners were given 

monthly ration and the seasonal cloths.
112

 

Characteristics of Jail Staff 
The jurists of Shariah have prescribed certain qualities and 

characteristics of the prison staff. The jail staff should be deadly honest 

because they are the custodian of the rights and belongings of many prisoners 

and dishonesty would infringe the rights of the prisoners. Hazarat Ali  رض ى الله

 :stated عىه

 الۡ جزاو  ك طا مك طا

 بى ذ ةع  ها   مخ طا

 حصىا حص ىا واميىا ك طا

Caliph Ali رض ى الله عىه has prescribed the characteristics of the Jailer that 

he should be honest. Caliph Umer Bin Abdul Aziz also directed the 

Governors that such person should be given the responsibility of a prison who 

is honest, trust worthy and does not accept bribe.
114

 In accordance with prison 

rules, no officer of the prison could involve in commercial transactions with 

prisoners and neither could be involved in prison tenders, because while 

doing so he would not be able to do justice with his position.
115

 The jail staff 

should be intelligent. The characteristics narrated by Caliph Ali رض ى الله عىه 

include الك ظ, which means intelligence.
116

 The jail staff should be pious and 

devoted because the prisoners need the reformation and repentance. Imam 

Yusuf has stated that the jailer should be pious and devoted:   وو   لك رحلا مً اه

117.الخير والصلاح
 The staff should be polite and humble. It should not be as cruel 

as to declare the legitimate demand and right of the prisoner as unjust and 

unreasonable.
118

 

Suggestions for the Betterment/ Reformation of Prisons 
The imprisonment as punishment should only be awarded if there is no 

other punishment possible to inflict. The imprisonment now a day is 

considered as primary punishment and is awarded frequently thus results into 
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overcrowded prisons. Imam Yusuf wrote to Caliph Haroon-ur-Rashid that if 

you implement the Hudood law, then the number of prisoners would be 

reduced and the criminal would be deterred and thus would be prevented from 

committing the crime.
119

  

Dr Tanzil-ur Rehman writes that fact of reformation and prevention 

should be of paramount consideration while awarding the imprisonment as 

punishment. If the object of reformation and prevention is not achieved then 

this punishment would not be useful, and some alternate punishment should be 

considered. Under the modern legislation imprisonment is considered 

sufficient punishment for every offence except murder, irrespective of the fact 

how much heinous the crimes may be. Form Islamic point of view, 

imprisonment as punishment is secondary in nature and could be inflicted 

upon the commission of minor offences. It is not a compulsory punishment 

and is discretionary punishment inflicted by the ruler at his discretion. If it is 

not proved useful, its enforcement and implementation would not be legal.
120

 

Justice Cornelius while addressing at an International Conference in Sydney 

highlighted the importance and significance of Islamic Criminal law and 

stressed upon the use of alternative punishments. He is of the view that in the 

modern time the imprisonment as punishment is not reducing the crime rate 

rather is the cause of its increase. The prisons are meant for reformation and 

prevention but unfortunately they have been transformed into the crime 

training centers. When a person is alienated from the society and is placed 

with hardened criminals, without any social pressure and in the company of 

other criminals, the chances of reformation and repentance are meager. Rather 

than living in the society where crime is abhorred, the chances of his 

reformation and repentance are bright. In the modern times of inflation and 

economic disparity when an individual is unable to earn for his livelihood, in 

case of commission of an offence he is provide with facilities in the prison and 

this by itself has become a factor behind the commission of an offence. The 

people who raise their concern, if the prison could play no part in crime 

control then instead of spending so much on it why not to shut it down, are 

absolutely right. If there are so much less expensive and effective alternate 

punishments are available so why not to try them? Elaborating the nexus 

between the crime and punishment Justice Cornelius said: I raise a question 

that how would be the imprisonment an appropriate punishment for the 

offence of forgery of signatures and documents? Could not the convict 

continue with the offence even in the prison? Is it not appropriate that his 

effective hand may be paralysed permanently or temporarily medically?
121

  

Dr Jumma Kholi, the Professor of Madina University has also criticized the 

imprisonment as only punishment for the crimes and has concluded that the 

prevention and reformation could not be achieved through imprisonment as 

the detainee is disgraced and alienated from the society and is not able to start 
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a new life after his release. Therefore, imprisonment as punishment should 

only be used when there is no other punishment prescribed or cannot be 

inflicted under the circumstances.
122

 

However under the current jail system there are many steps needs to be 

taken for the betterment of current jail system besides to put stop upon the 

frequent use of the imprisonment as punishment. Many steps are suggested by 

the Islamic Ideology Council and the Law and Justice of Commission of 

Pakistan in their reports for the betterment of prisons. There is need for the 

legal and administrative reforms in the prisons. The drug addicts needs to be 

admitted in correctional hospitals instead of jails. Trial awaiting prisoners 

should be granted bails. Due to long adjournments many a time, innocents 

went through the rigorous of imprisonment. There should be official and non 

official visitors who should visit the prisons daily to check the progress of the 

cases of under trial prisoners so that no one could stay longer in jail more than 

what he deserves in accordance with law.  

System of Parole should be broadened. In accordance with the 

recommendation of the Council of Islamic Ideology the prisoner who has been 

sentenced to undergo through more than six months of punishment should be 

released on parole so that he could spend few days with his wife.
123

 The 

women and child offenders must be in any case being kept separate in order to 

avoid their sexual exploitation. The habitual and hardened criminal should be 

kept separate from the first offenders. Education must be provided to the 

inmates along with professional technical education. Religious education 

should be obligatory at least in accordance with the recommendations of the 

Islamic Ideology council recommendation that Nazra of Holy Quran be 

taught.
124

 The collective prayer should be offered in the prisons and the daily 

schedule of the prisons should be amended in such a way as to provide 

sufficient time for the prayer to the inmates. Allah Almighty says in the Holy 

Quran:  ِز
َ
ىۡك
ُ ۡ
ءِ وَالم

ٓ
ا
َ
َ ۡ ش

ۡ
ًِ ال ىٰۡ ى عَ

َ
 ج
َ
ىة
ٰ
ل 125اِنَّ الصَّ

 “Surely Prayer forbids indecency and evil” 

The inmates should be given good quality food in sufficient quantity. Funds 

should be enhanced for the provision of better diet. They should be provided 

with proper seasonal clothing. The apparels provided are normally dirty and 

even the blankets provided during the winter are of poor quality thus resulting 

into the illness of the inmates. The toilet system with proper privacy should be 

provided along with the facility of shower and bath. The inhuman treatment in 

prisons should be curtailed at all cost and in accordance with the report of the 

Islamic Ideology Council; the behavior with the inmates should be civilized 

and not contemptuous.
126

 

Conclusion 
The imprisonment as punishment is as old as the history of mankind is. 

It was prevalent in Jews, Christians and in Roman Empire. The award of 

imprisonment as punishment is proved from the Holy Quran and sunnah of the 
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Holy Prophet صلى الله عليه وضلم. It was used during the period of Caliphate as 

well. Where Hadd cannot be applied the offender could be awarded 

imprisonment. In Shariah imprisonment is not prescribed as primary 

punishment but is secondary punishment. The moral offences could entail 

imprisonment as punishment e.g. the married person committing adultery 

could be imprisoned for one year besides hundred lashes. Similarly defaulter 

of debt, convict of contempt of court, the offences against state like spying, 

mutiny or dacoity or abetting in murder could be punished with imprisonment. 

The basic requirement is that the imprisonment should be awarded in case of 

necessity and under the peculiar circumstances of a case and convict. The 

practice of imprisonment as primary punishment for every crime should be 

restricted and its frequent use should be curtailed with the effective use of 

other punishments like that of Hudood. Due to the frequent use of 

imprisonment as the only punishment, prisons are over populated and 

crowded, thus the objective of imprisonment is not achieved. It would not be 

wrong even to say that modern day prisons have become the nurseries of 

crime and offences and are serving as a resting resort for the criminals in a 

peaceful and protective atmosphere. It is need of the time that the 

imprisonment should only be awarded if the objective of punishment in the 

shape of prevention and deterrence is achieved, and especially when a person 

is required to be segregated from the society. 
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