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Mortgage In the light of Shari’a and National laws:

Comparative Analyses
2 b Y

Abstract:

The purpose of this article is to bring forth the
Mortgage laws in Islamic Jurisprudence and some topics
related to these, in a perceptible way, and to explain those
Articles and Sections which is in practices in Pakistani
courts in Mortgage laws, Such as The Transfer of Property
Act, 1882 and Contract Act 1872, and to compare Islamic
law of Mortgage to existing law of Mortgage, to show the
similarities and contrasts between both laws.

Key word: Figah, Islamic Law, Mortgage,
Jurisprudence

(i P
/;!ujuﬁ&yé Lﬂfjiu}(/g(f{u"}'"@\ e u:.:ﬂ(Mortgage) o

SR Y o e Y G ol o e sslidlad (S5 35 Ly 520 S UL S

s oI sl b 52 ST A -G !
s oS AP ol W96 2 s f bl (S 2P
_35.




u?’lgd@ug!uf(}jug(ufl}'dzu}lgf;‘ s

The Islamic Shariah & Law Spring 2020 Issue: 02

s lad¥ly SV sy Opd o 3 e Yo ppine oy Wb ol bl b

l—llq}?}j\

‘gtMu@nuC':.gwd,ﬂmﬁu@dﬁfu"fiyw/;gu/:x}
?ui'(w'dw'-‘aui’}gd@/:‘*5%'5&)&5}&/5'6/:%@’-%%%"
bbb J!")G{J’(dﬁé’“'é)f S e g2
P ol (7 2N
gn_,euz,)u)»u’i’gmdﬂwﬁqm#wug;ifﬁﬂ;ﬂ/guy
ul?}gu@uﬁu’l?npw,ﬁ.n;geuﬁqmd?_n.,eu/?/)’Lﬁd’g_}/’
J‘Wwi&dﬂm/c.f‘a,guf";La:“wvu;"ui‘féu’ufim
_L"nuf S bl Ul uﬁr;wq;m%f) e Y O g AV PR T

el e eladi) oSS o Jdb s w"ugJug._ngubé./L?wqu
Jo e o gl o) el mpaall e V6 IS (L Ll o) Lol Lol rly s go)siin

L et L P LT S 20 S e e iy
oL ui»f@ﬂ'ﬂwﬁ%wu&?dﬁ)ﬁ}w4”&6'4/;4&)"
f?(&f%nuﬂu:dgft};muymﬁdéq;g(n_,zuuﬁ/;w
i froae i S AE T

APk 34'4J7/”1fd)ﬁj‘ycb@/“u(dbuﬁcff"?ﬁ")éu%
:‘L///:uﬁamf”?é

“Mortgagor ,mortgagee, mortgage-money, and mortgage
defined (a) A mortgage is the transfer of an interest in specific
immovable property for the purpose of securing the payment of
money advanced or to be advanced by way of loan, an existing
or future debt or the performance of an engagement which may
give rise to a pecuniary liability.
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The transferor is called a mortgagor, the transferee a mortgagee,
the principal money and interest of which payment is secured
for the time being are called the mortgage-money and the
instrument (if any) by which the transfer is effected is called a
mortgage-deed”.?
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The bailment of goods as :Pawnor and Pawnee defined <Pledge"

security for payment of a debt or performance of a promise is

called "pledge”. The bailor is in this case called the "pawnor".
The bailee is called the pawnee".’
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“If the mortgagee fail to perform any of the duties imposed

upon him by this section, he may,be debited with the loss, if

any, occasioned by such failure”.’
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Pledge where pawnor has only a limited interest: “Where a
person pledges goods in which he has only a limited interest,

the pledge is valid to the extent of that interest”.’
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Power of sale valid. (1)” A mortgagee, or any person acting on
his behalf, shall, subject to the provisions of this section, have
power to sell or concur in selling the mortgaged property, or
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any part thereof, in default of payment of the mortgage-money,

without the intervention of the Court”.*?
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Simple Mortgage. “Where, without delivering possession of the
mortgaged property, the mortgagor binds himself personally to
gay the mortgage money, and agrees expressly or impliedly,
that, in the event of his failing to pay according to his contract,
the mortgagee shall have a right to cause the mortgaged
property to be sold and the proceeds of sale to be applied, so far
as may be necessary, in payment of the mortgage-money, the
transaction is called a simple mortgage and the mortgagee a

simple mortgagee”.*
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"Pledge, Pawnor, and Pawnee defined: The bailment of goods as
security for payment of a debt or performance of a promise is
called pledge. The bailor is in this case called the pawnor. The
bailee is called the pawnee".*®
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Pawnee's right as to extraordinary expenses incurred: “The
pawnee is entitled to receive from the pawnor extraordinary
expenses incurred by him for the preservation of the goods
pledged”.20
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Liabilities of mortgagee in possession. When, during the
continuance of the mortgage, the mortgagee takes possession of

the mortgaged property:(¢) “He must not commit any act

which is destructive or permanently injurious to the property”.22
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61. Right to redeem separately or simultaneously. “A
mortgagor, who has executed two or more mortgages in favour
of the same mortgagee shall, in the absence of a contract to the
contrary, when the principal money of any two or more of the
mortgages has become due, be entitled to redeem any one such
mortgage separately, or any two or more of such mortgages

together”.25
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Accession to mortgaged property. “If after the date of a
mortgage, any accession is made to the mortgaged property, the

mortgagee, in the absence of a contract to the contrary, shall,

for the purposes of the security, be entitled to such accession”.?’
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Pledge by mercantile agent : “Where a mercantile agent is,

with the consent of the owner, in possession of goods or the

documents of title to goods, any pledge made by him, when

acting in the ordinary course of business of a mercantile

agent, shall be as valid as if he were expressly authorized by

the owner of the goods to make the same; provided that the
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pawnee acts in good faith and has not at the time of the

pledge notice that the pawnor has not authority to pledge”.”®
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